IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION NO 612 OF 2013

DISTRICT : MUMBAI
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Tushar Ramesh Ambede
Suhas Surendra Sonawane
Arun Namdeo Yadav

Abhijit Sarjerao Bhosale
Prafulla Sahebrao Borkar
Ajitsinh Bhimrao Karande- Patil
Mahesh Madhukar Binawade
Bajarang Suryaji More
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Dhanashri Akaram Mane
Shankar Ramchandra Patil
Tejaswi Mahesh Kamble
Swapnali Popatrao Shinde
Varsha Jotiram Shelar

Abhijit Sampatrao Shinde
Santosh Rajaram Salunkhe
Uday Maruti Mane

Amar Gopal Jagtap
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Vijay Sadashiv Lohar
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Sachin Prakash Hire

Eknath Namdeo Kanade
Santosh Parashram Suryawanshi
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Raosaheb Bapu Salve
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Pralhad Pandurang Badhe
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Prakash S. Wagh
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Amit B. Shankarwar
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137 Shilpa B. Kadu

138 Miss Vaishali S. Dhole

139 Sandeep A. Thakare

140 Sachin Lawale

All Aged Adult, Working as Sales Tax Inspectors

in different offices in Dist. Pune, Kolhapur, Satara,

Mumbai Nashik etc. ....Applicants

Versus
The Special Commissioner of Sales Tax,

Having office at 323, 3rd Floor, Vikrikar Bhavan,
Mazgaon, Mumbai 10 ....Respondent

Shri B.A Bandiwadekar, learned advocate for the Applicants.

Ms Swati Manchekar, learned Presenting Officer for the
Respondents.

CORAM : Justice Mridula Bhatkar (Chairperson)
Mrs Medha Gadgil (Member) (A)

DATE :23.12.2021

PER : Justice Mridula Bhatkar (Chairperson)

JUDGMENT

1. The applicants by the present Original Application seek
directions of this Tribunal to quash and set aside the order/Circular
dated 6.7.2012 issued by the Respondent under which he has failed
to grant the applicants appropriate placement in the seniority list of
Sales Tax Inspectors as on 1.1.2011, and accordingly the applicants

be granted all the consequential service benefits.

2. Pursuant to our order dated 22.12.2021, today, learned
counsel for the applicants has submitted that in paragraphs 31, 32

and 33 the averments in respect of the quota are made. He further
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submitted that between the years 1988 to 2008, about 1000 Junior
Clerks in the Sales Tax Department became S.T.Is by way of the
waiting list. Out of these 1000 S.T.Is, about 700 S.T.Is have been
further promoted to the post of Sales Tax Officer, Class-II and during
the same period of 10 years, i.e. 1988 to 2008, the Respondents
appointed the direct recruits only in the year 1998, 1999 and 2005.
In the year 1999, only 59 S.T.Is were appointed as S.T.I and
thereafter same thing happened during the next direct recruitment
of 480 S.T.Is, when the same took about 4 years to complete the
process in 2009. Learned counsel for the applicants further
submitted that as on 1.1.2007 the recruitment to the post of S.T.I

was as follows:-

Promotee S.T.Is — 693,

In-service candidates having passed the
Limited Departmental Competitive Examination — 698.

Thus, the total number of S.T.Is by promotion comes to 1391
and during that period, i.e. in 2007 only 301 direct recruits S.T.Is
came to be appointed, when the total number of such direct recruits
as per 40% quota comes to 927 and thus there is a backlog of 626

posts available for direct recruits.

3. Learned C.P.O, while opposing this Original Application has
relied on the affidavit in reply dated 25.9.2013, filed by Deputy
Commissioner of Sales Tax, Mumbai. Learned C.P.O submitted that
it is a very settled principle that seniority is to be reckoned from the
date of the appointment. The seniority of direct recruits cannot be
antedated, but it is to be counted from the date of continuous
officiation. The applicants were appointed during the period January
to February, 2009 and onwards. Learned C.P.O has submitted that
many litigation were filed and decided by various Judicial For a in

respect of the seniority of the S.T.Is. The provisional seniority list
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was published on 1.1.2010, which became final on 1.1.2011. The
applicants earlier in the provisional seniority list were placed at
Serial No. 1294 to 1682. However, in the final seniority list as on
1.1.2010 published on 5.7.2010 the applicants were placed before
the promotees promoted on 2.12.2002. Learned C.P.O further
submitted that the representations made, objections raised in
respect of the provisional seniority list were considered by the
Respondents. She further pointed out to the averments made in
para 13 of the affidavit in reply wherein it is specifically mentioned
that S.T.Is promoted during the year 1983 to 1985 were given
seniority in the year 1998 and S.T.I promoted in the year 1990 were
given the seniority of the year 2005. Thus, the Respondent-State
has very much adhered to the quota of 40%, 30% and 30%

prescribed under the Recruitment Rules of S.T.Is.

4. Learned counsel for the applicant Mr Bandiwadekar while
meeting the arguments of the learned C.P.O relied on the affidavit in
rejoinder of one S.T. Shinde Sutar, dated 6.1.2014. Learned counsel
submitted that this pushing down principles should have been
properly applied favourably in respect of the direct recruits. He
relied on para 12 of the rejoinder and submitted that there was a
vacancy in the year 2005 when the advertisement was issued and
therefore these applicants should have been pushed down as senior

in the year 2005.

5. We have considered the submissions of both sides. From the
beginning, we are of the view that the application is vague and made
on the basic erroneous principles of law about seniority. A person
should be in the service to consider his case for seniority. If a
person is not appointed, how he can be given the seniority. The
Hon’ble Supreme Court has considered the similar issue in the case

of P. SUDHAKAR RAO & ORS. Vs. U. GOVINDA RAO & ORS,
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(2007) 12 SCC 148, wherein weightage given for years of service
rendered by an employee for purposes of seniority in a grade, in
respect of Andhra Pradesh Engineering Subordinate Services. In the
said case, the Hon’ble Supreme Court has relied on the ratio laid
down in the case of Direct Recruit Class II Engineering Officers’
Association Vs. State of Maharashtra, (1990) 2 SCC 715,

wherein it was observed as under:-

“iv. The seniority cannot be reckoned from the date of
occurrence of the vacancy and cannot be given retrospectively
unless it is so expressly provided by the relevant service rules.
It is so because seniority cannot be given on retrospective
basis when an employee has not even been borne in the cadre
and by doing so it may adversely affect the employees who
have been appointed validly in the meantime.”

6. Learned counsel for the applicants was unable to demonstrate
how may promotee S.T.Is were appointed as fortuitous and how
many percent quota was exceeded from the channel of promote
L.D.C.E appointed in the years 2005, 2006, 2007 & 2008. We are
unable to appreciate the vague pleadings and submissions which
cannot help us to arrive at a correct decision as claimed by the
applicants. A person who asserts has to prove the case is the basic

rule of law of evidence.

7. In view of the above, we find there is no merit in the Original

Application and the same is dismissed.

Sd/- Sd/-
(Medha Gadgil) (Mridula Bhatkar, J.)
Member (A) Chairperson

Place : Mumbai
Date : 23.12.2021
Dictation taken by : A.K. Nair.
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